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U.S. Environmental Protection Agency
Clerk of the Board

Environmental Appcals Board (1103B}
Ariel Rios Building

1200 Pennsylvania Avenue, N.W.
Washington, D.C. 20460-000¢1

Re: Westborough Treatment Plant
Permit No.: MAG100412
Appeal Nos.: NPDES (5-07 and 03-08

Drcar Sir/dMadam:

Encloscd are two copics of the Westborough Treatment Plant Board's opposition to the
motion of the Town of Stow for leave to file an amicus brief.
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Westborough Treatment Plant ) NPDES Permit No. MAO100412
) NPDES Appeal No. (5-07
NPDES Appeal No. 05-08

WESTBOROQUGH TREATMENT PLANT BOARD'S OPPOSITION TO THE TOWN OF
STOW’S MOTION FOR LEAVE TO FILE AN AMICUS CURIAE BRIEF

I. NATURE AND STATUS OF PROCEEDINGS

The Westborough Treatment Plant Board (the “Beard™) has been issued WPDES Permit
No. MA0100412 (the “Permit”). The Boeard timely filed a request for review of certain
conditions contained in the Permit, In addition, The Organization for the Assabet River (“OAR™
has also filed a petition for review.

By motion dated November 17, 2005, the Town of Stow filed a motion for leave to file an
amicus curiac brief in the proceedings regarding the Board’s petition, as well as QAR s petition.'
The Board opposes the Town of Stow’s motion to submit an amicus curiae brief on the grounds
that the applicable statute and regulations governing this NPDES appcal do not provide lor nor
permit submission of amicus briefs.

IL. ARGUMENT

The EAB Lacks Authority To Allew Stow To Submit An Amicus Brief At
This Stage Of The Proceedings,

There is no provision in the Uniled States Code, 40 C.F.R. §124 (the regulations
governing NPDES appeal proceedings) or the Practice Manual of the EAB which allows for the

submission of an amicus brief at this stage of NPDES appeal proceedings. Indeed, the slatute,

' The Town of Stow has also sought to intervene in the pending pebtions regarding the City of Marlborongh's
Westerly Wastewater Treatment Flant,
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regulations and Practice Manual are designed 1o allow participation in an appeal at this stage only
by those persons “who file comments on the drafl permit or participated in the public hearing ...”
See 40 C.FR. §124.19(a).

The applicable regniations allow interested persons to file an amicus bricf, but only after
the EAB has issued an order granting the petition for review, See 40 CR.F, §124.19(¢). This
was the basis for the EAB to allow amicus brisfs in the case of In Re Dominion Energy Brayton

Point, LLC, NPDES Appeal No. 03-12 (EAB, Feb. 19, 2004) (order granting review, denying

intervener status but allowing patticipation as amicus). In this case, the EAB has not yet granted
or denied review of the Board’s or OAR’s petitions,

Allowing Stow to submit an amicus brief circumvents the regnlatory framework and
statutory intent by allowing parties that have had no participation in the public process leading up
to the issuance of the permit to participate after petitions have been filed. The rationale
preventing the filing of an amicus brief at this stage is particularly appropriate with respect to
Stow which, while stating 1t is “profoundly impacted by the degradabion of water quality cansed
by effluent from the” ireatment plants, apparently failed to submit any comments regarding the
draft perniits and failed to participate in the public hearing process. The EAB should not excuse
Stow’s failure to appropriately participate in the public proccss leading up to the issvance of this

pennit by allowing il to submit an amicus brief at this stage of the proceedings.”

¥ Indeed, Stow has gone so far as to actually sybmit its brief along with its motion. In addition to denying its
motion for leave to file such a brief, the bref submitted by Stow should be stricken from the record. Moreover,
the brief is replete with unsubstantiated allegations purported to be facts without any reterence or support in the
administrative record.
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WESTBOROUGH TREATMENT
PLANT BOARD

By its attorney,

Qe M1 fpntb

oseph M., Hamilton
Mirick, O’ Connell, DeMallie & Lougee, LLP
1060 Front Street
Worcester, MA 01608-1477

Phone: (508) 791-B500
Dated: {¢ /3 oS Fax:  (508) 791-8502

CERTIFICATE OF SERVICE

I, Joseph M. Hamiltor, hereby certify that I have this day served a copy of the foregoing
document, by mailing a copy, first class mail, postage prepaid, to the following:

Peter Shelley, Esq. Kenneth L. Kimmell, Ezq.

John A. Pike, Esq. Bemstein, Cushner & Kimmell, P.C.
Tohn L. Davenport, Esq. 585 Bovlston Street, Suite 400
Conservation Law Foundation Boston, MA 02116

02 Summer Strect
Boston, MA (2110-101H

Donald L. Angelhart, Esq, Samir Bukhari, Esq.

CGradsby Hannah LLP Office of Regional Counsel
225 Franklin Sireet U.S. EPA, Region 1

Boston, MA 02110 1 Congress Street, Suite 1100

Boston, hMA 02114-2023

Jonathan I, Witten, Esq.
Barbara Huggins, Esq.
Daley and Witten, LLC
156 Duck Hill Road
Duxbury, MA 02332
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seph M. Hamilton

pated: £ (2 3oy
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